
 

 

 

November 1, 2018 
 
Via Hand Delivery and  
Electronic Mail to: Millie.Garcia-Serrano@state.ma.us 
 
Ms. Millie Garcia-Serrano 
Regional Director 
Massachusetts Department of Environmental Protection 
Southeast Regional Office 
20 Riverside Drive 
Lakeville, MA 02347 
 

RE: Neponset Reservoir, Foxborough, MassDEP RTN 4-0011387, 
Final Draft Permanent Solution Statement 

 
Dear Ms. Garcia-Serrano: 
 
The Neponset River Watershed Association (NepRWA) is a nonprofit conservation 
organization working to clean up and protect the Neponset River, its tributaries and 
surrounding watershed lands. Given our mission, we are deeply troubled by 
Schneider Electric’s proposed permanent solution—through which they propose no 
solution at all—to address the significant cadmium contamination in the Neponset 
Reservoir. This contamination of a toxic heavy metal remains a threat to human 
health, safety and public welfare, and the responsible party is proposing to leave it 
to the town to fix a problem (which the town did not create) in order to maintain a 
vital town resource. Therefore, MassDEP should reject the Final Draft Permanent 
Solution Statement. 
 
The PSS fails to analyze and appreciate the risk to human health, safety and 
public welfare that continues to exist on the site. 
 
At minimum, Schneider Electric’s proposed solution does not comply with the 
Massachusetts Contingency Plan (MCP). The purpose of the MCP includes providing 
“for the protection of health, safety, public welfare and the environment 
by…implementation of appropriate remedial actions to abate [or] remedy…a 
release…of…hazardous material.”1 To carry out this purpose, the MCP identifies 
specific analyses that the responsible party must conduct in order to characterize the 
risk of harm to health, safety, public welfare and the environment. Among other 
factors, the analysis must take into account the “current and reasonably foreseeable 
uses” of the site and the surrounding environment to identify the risks posed by the 

                                              
1 310 CMR 40.0002(1)(a). 



 

Page 2 of 5 

 

contaminant.2 Uses to be considered include use of the site for recreational and leisure activities, 
excavation of soil, 3 and support of wildlife and plant life.4 
 
Schneider Electric has erroneously concluded in its Final Draft Permanent Solution Statement 
(PSS) that “no significant risk” exists, and that contaminant concentrations in the environment 
have been “reduced as close to background levels as feasible.”5 To support its conclusion, the PSS 
states that “there has been, and continues to be, no evidence of any changes in site uses, 
conditions, or exposure potential” that would change the risk assessment performed in the Phase 
II process in 2008.6 Moreover, the statement fails to consider all of the current and foreseeable 
uses of and activities on the site. 
 
Pursuant to the MCP, a level of no significant risk means “a level of control of each identified 
substance of concern at a site or in the surrounding environment such that no such substance of 
concern shall present a significant risk of harm to health, safety, public welfare or the 
environment during any foreseeable period of time.”7 The PSS conclusion that such a condition 
exists at the Neponset Reservoir ignores several factors: 
 

• The PSS includes new information about cyclical redeposition of contaminated sediments. 
Specifically, in all testing of sediments, the highest concentrations of cadmium remain 
within the top 0-6 inches of sediment (concentrations well above the background levels8), 
despite the deposition of 4-6 inches of new sediment in the last 18 years.9 The original 
conceptual site model assumed sediments would be buried by new sediments over time. 
Thus, the information presented in the PSS is new information and renders the previous 
site model inapplicable. The information represents a change in conditions and exposure 
potential, requiring additional analyses by Schneider Electric. 

 
• Given the existing uses on the site, including recreational boating, swimming and fishing, 

it is certainly and reasonably foreseeable that as sedimentation continues, and the 
reservoir becomes shallower, the risk that these uses will bring people and animals in 
contact with contaminated sediment increases. (For example, boat traffic can be expected 

                                              
2 310 CMR 40.923; see also 310 CMR 40.921(1). 
3 310 CMR 40.923(6). 
4 310 CMR 40.923(7). 
5 WOODARD & CURRAN, FINAL DRAFT PERMANENT SOLUTION STATEMENT, MASSDEP RTN: 4-0011387, NEPONSET 

RESERVOIR, FOXBOROUGH MA (on behalf of Schneider Electric USA, Inc.), 1-1, (June 13, 2018) [hereinafter 
PSS]. 
6 PSS, 2-3. 
7 310 CMR 40.0006. 
8 See PSS, at C8-C9 (identifying an average cadmium concentration in sediment of 135 mg/kg and 
maximum concentration level of 272 mg/kg); see also Mass. Dep’t Environmental Protection, Background 
Levels of Polycyclic Aromatic Hydrocarbons and Metals in Soil, Table 1, 
https://www.mass.gov/files/documents/2016/08/xl/backtu.pdf (1992) (identifying background levels of 
cadmium in natural soils at 2mg/kg). 
9 PSS, at 2-2. 
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to churn up more sediment as the water becomes shallower, resuspending cadmium in the 
surface waters or attaching to recreational vehicles and equipment.) 
 

• Historical data demonstrates that drought conditions significantly reduce water levels.10 
This increases the risk of human and wildlife exposure to contaminated soil and sediment, 
as well as airborne cadmium (when sediment is exposed to air and dries). As climate 
change continues, these drought conditions are expected to become more frequent,11 
thereby foreseeably increasing the risk of contact with a toxic substance. This represents 
a significant risk of harm to human health and public welfare in the foreseeable future. 
However, the PSS fails to consider any of this in an attempt to avoid responsibility to 
remediate the conditions. 
 

• Notwithstanding the failure of the PSS to consider the increased risk of contact with 
contaminated soils, Schneider Electric’s conclusion that cadmium concentrations are 
declining (despite remaining in the top 0-6 inches of sediment) necessitates the further 
conclusion that some of the cadmium is being distributed downstream through the 
Neponset River. No downstream contamination has been addressed during the MCP 
process, however, nor the risk it poses to humans and wildlife downstream. As an 
organization dedicated to cleaning and protecting the Neponset River, this is a significant 
concern. 

 
Schneider Electric must clean up the contamination as the responsible party, else the Town 
of Foxborough will ultimately bear the substantial cost to do so—an outcome the MCP is 
intended to prevent. 
 
According to the PSS, sediment has been deposited in the Reservoir at a rate of approximately 
0.2-0.3 inches per year (a total of 4-6 inches in the last 18 years).12 Given the current uses of the 
site, it is reasonably foreseeable that the reservoir must be dredged at some point to allow these 
uses to continue on this vital recreational and ecological resource. Not only does the PSS fail to 
consider this risk to human health and public welfare, but its proposed “solution” places the 
burden for addressing the risk on the Town of Foxborough and its residents. 
 
According to the PSS, cadmium concentrations remain highest in the top 0-6 inches of sediment.13 
Thus, any dredging of the reservoir will involve the removal of contaminated soils which require 

                                              
10 See NRRC water level data, attached to NRRC letter to Millie Garcia-Serrano, MassDEP, October 31, 2018. 
11 NORTHEAST CLIMATE SCIENCE CENTER WORKSHOP, ECOLOGICAL DROUGHT IN THE NORTHEASTERN UNITED STATES: 
ANTICIPATED CHANGES TO ICONIC SPECIES, LANDSCAPES, AND ECOSYSTEMS (May 3-4, 2016), available at 
https://casc.usgs.gov/sites/default/files/files/Northeast_EcoDrought_Newsletter_Ian.pdf; see also, U.S. 
ENVIRONMENTAL PROTECTION AGENCY, CLIMATE CHANGE IMPACTS IN THE NORTHEAST, 
https://archive.epa.gov/epa/climate-impacts/climate-impacts-northeast.html. 
12 PSS, at 2-2. 
13 PSS, at 2-2, C9. 
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specialized disposal under MassDEP regulations.14 This specialized disposal will cause the Town 
to incur substantial costs—costs which the MCP intends to be borne by the responsible party.15 If 
MassDEP approves Schneider Electric’s PSS, it will allow the company to walk away without 
liability for the actions of its predecessor company, and completely undermine the intent of the 
MCP given the current and reasonably foreseeable activities that do, and must in the future, take 
place at the site. 
 
The PSS concludes that dredging activities to remove cadmium to background levels is infeasible 
because it would conflict with the Wetlands Act.16 However, not only does the provision the PSS 
cites not apply to the current situation, but it is also misleading as described in the PSS. 
 

• The cited provision limits certain activities within waterbodies when a level of “No 
Significant Risk” is achieved (as described above). Since that level has not been achieved 
on this site, the provision is inapplicable. 

 
• The cited provision specifically permits some activity within protected areas (such as the 

Neponset Reservoir) which would otherwise not be permitted. Specifically, 310 CMR 
10.56 describes the performance standards of activities permissible on land under 
waterbodies (e.g., the site). For projects that don’t fit within the purpose or can’t meet the 
performance standards (i.e., will be harmful to the protected area), 310 CMR 10.53(3) 
(cited in the PSS) permits certain projects to go forward. Thus the provision does not 
apply here. The purpose of the remedial activity is not merely beneficial to a protected 
area, but rather is critical to restore this environmental resource. 

 
Based on the foregoing, Schneider Electric has not demonstrated that remediating cadmium to 
background levels is infeasible at this site. 
 
Conclusion 
 
Based on the above, it is clear that a permanent solution to the contamination in the Neponset 
Reservoir has not been achieved. Cadmium remains a significant risk to human health and safety, 
public welfare and the environment. At the very least, it is a “nuisance condition,” and will result 
in the “loss of active or passive property use(s)” and a “degradation of [a] public resource[].”17 
Moreover, Schneider Electric has not taken any action to remediate contaminants to background 
levels, as required by the MCP. I therefore urge you to reject the Final Draft Permanent Solution 
Statement in its entirety. 
 

                                              
14 See MASS. DEP’T OF ENVIRONMENTAL PROTECTION, REUSE AND DISPOSAL OF CONTAMINATED SOIL AT 

MASSACHUSETTS LANDFILLS, POLICY # COMM-97-001 (1997) (requiring special transportation, handling and 
permitting of soils with cadmium concentrations of over 80mg/kg as inappropriate for landfill disposal). 
15 See 310 CMR 40.0002; see also MASS. DEPARTMENT OF ENVIRONMENTAL PROTECTION, THE WASTE SITE CLEANUP 

PROGRAM, ENCOURAGING CLEANUP, https://www.mass.gov/guides/the-waste-site-cleanup-
program#encouraging-cleanup. 
16 PSS, at 2-7. 
17 Factors that must be considered when characterizing risk to public welfare. 310 CMR 40.0994. 
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Thank you for your consideration of this matter. Should you have any questions, please do not 
hesitate to contact me. 
 
Sincerely, 

Kerry Snyder, JD 
Advocacy Director 
 
Cc: John Handrahan, MassDEP 
NRRC (c/o Richard Lewis) 
Bill Keegan, Foxborough Town Manager 
Foxborough Board of Selectmen (c/o Chairman Christopher Mitchell) 
 


