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tedder.newton@epa.gov

Re: Comments on Draft Massachusetts Small MS4 Permit
Dear Mr. Tedder:

Thank you for the opportunity to comment on EPA Region 1’s proposed General
Permit for Small MS4s in Massachusetts. The Neponset River Watershed Association
(the Association) is a small non-profit organization covering 13 municipalities which
wholly or partly drain into the Neponset River. The River runs south to north from
the Foxborough Reservoir to Dorchester Bay.

The problem of unmanaged or inadequately managed stormwater is the most
important ongoing water pollution problem in our watershed. Although we do also
have severe water pollution due to historic toxic industrial pollutants that remain in
our rivers, streams and ponds, we no longer have CSOs in the watershed and SSOs
are much rarer that they used to be. Virtually our entire watershed is subject to a
Bacteria TMDL, which contains a strict Waste Load Allocation that applies to both
direct and indirect stormwater discharges.

Overall, we are extremely happy with EPA’s proposed MS4 permit and view it as a
great improvement over the 2003 permit currently in effect. Watershed associations
throughout Massachusetts have been working together to analyze the MS4 proposal
and have come to a consensus on what we like about the proposal as well as
recommendations for improvements. Our watershed association is part of this
consensus. Therefore, rather than simply repeat comments that you will be receiving
from other watershed associations, we would like to concentrate most of our
recommendations to three issues:

A. Proposed provisions which fail to require readily available BMPs that would
maximize reduction of TMDL pollutants and which fail to give equal priority
to bacteria reduction compared to reduction of nutrients, even
where there is a Bacteria TMDL but no nutrient TMDL;
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B. EPA’s excellent MS4 permit proposals for municipal stormwater ordinances
apply only to projects of one acre or more, of which there are very few in our largely
“built-out” urban and suburban watershed. Without a lower size threshold for
permitting, as well as at least a review of and minimal standards for projects as small as
5,000 s.f., this proposal is unlikely to significantly reduce stormwater pollution from
new development and redevelopment.

C. Failure of the permit to require implementation within reasonable time periods of the
results and conclusions reached by permittees in the many evaluations they are required
to undertake. Of greatest concern is the permit’s failure to require additional or
alternative BMPs if permitees or EPA finds pursuant to Part 4.0 that current BMPs are
not achieving the goals and objectives of the SWMP.

In addition, we will be offering in Section D. of our comments additional recommendations
on improvements to other miscellaneous provisions of the proposed permit.

NOTE: Language quoted below from the proposed MS4 permit is italicized;
recommended new or revised language below is italicized and highlighted.

A. Proposed MS4 Permit Provisions relating to Bacteria

1. Some MS4 permit requirements that are not generally applicable should
apply to discharges to waters subject to TMDLs. EPA may not wish to adopt
some of the recommendations for improvements to the MS4 permit contained in this
comment letter. We would ask that where that is the case, you consider applying such
recommendation to activities which result in discharges to waters subject to TMDLs, so
that the MS4 permit is at least “consistent” with TMDLs (MassDEP in the MA
Stormwater Handbook requires that projects subject to the Wetlands Protection Act
propose BMPs that are consistent with TMDLs). EPA has approved all final TMDLs; if
you are unsatisfied with any TMDL provision, including its stormwater WLAs, your
proper recourse is to propose revisions to that TMDL.

That being said, we support EPA’s BMP-based approach in the proposed MS4 permit
and concede that compliance with the WLA in our Bacteria TMDL is difficult to achieve
and even more difficult to measure. We would simply ask that the final MS4 permit
require permittees to implement all practicable BMPs that will move them in the
direction of achieving compliance with TMDL bacteria WLAs, and that this be an
objective included in their SWMPs. See also our comments under Section C., below,
where we recommend that specific revised or additional BMPs be required where
current BMPs are found under Part 4 of the permit to be ineffective at achieving SWMP
goals and objectives. This is particularly important for TMDL pollutants.

2. IDDE is not the only cause of stormwater-related bacterial pollution.
Various areas of the Neponset River, its tributaries, and its lakes and ponds are impaired
by as many as eleven separate pollutants. Aside from the statewide mercury TMDL, the
only pollutant subject to a TMDL (which applies virtually throughout the watershed) is
bacteria. For new development and redevelopment, EPA’s proposed requirement that
the first inch of rain be retained on-site will, if retained in the final permit, go a long
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way toward reducing bacteria in our watershed, as LID and recharge are by far the most
effective BMPs for bacteria reduction. We believe that EPA is right in not differentiating
between new development and redevelopment in the implementation of this
requirement since it provides sufficient flexibility for both types of projects.

We are very concerned, however, that should EPA back off of its proposed “1-inch rule”
in the final Permit, various other provisions will give priority to reduction of other
pollutants such as phosphorus and nitrogen over bacteria. These include provisions in
Part 2.3.6.and in Appendices F and H as they relate to Post-Construction Stormwater
Management. Although it is true that BMPs designed to reduce phosphorus will also
generally have a positive impact on bacteria, the most effective BMPs for bacteria and
phosphorus are not always identical. Furthermore, there are portions of our watershed
that are in attainment for phosphorus but are still subject to our Bacteria TMDL. The
MS4 permit should always give at least equal priority in the implementation of all 6 MEPs to
BMPs that are most effective at reducing that TMDL pollutant.

At EPA’s Public Meeting on this MS4 proposal held on October 22, 2014 in
Westborough, EPA staff opined that the problem of pathogen pollution is being
adequately dealt with by the proposed permit’s provisions on IDDE. We respectfully
disagree. While we concur that IDDE may usually be the single most important factor,
we have found that bacteria discharges coming out of some MS4s in our watershed cannot
be accounted for simply by IDDE. That finding is based on four separate lines of evidence:

a. The findings and requirements of the Neponset Bacteria TMDL, issued jointly
by EPA and MassDEP;

b. The results of our own water sampling, performed under an EPA and
MassDEP QAPP, which for decades has provided the only data on which
EPA’s 303(d) list for our watershed is based;

c. The BMP Survey work we have performed over the last 5 years under a
series of 604(b) grants and subject to an EPA/DEP QAPP; and

d. Published studies.

a. The “Final TMDL of Bacteria for the Neponset River Basin,” as well as its 2012
“Addendum,” list both direct and indirect stormwater discharges as significant causes of
bacteria nonattainment, and set an equivalent LA and WLA for each. If indirect
discharges from sheet flow are a significant cause of bacterial pollution in our watershed, then
it is only logical that untreated sheet flow going into MS4s is also significant (especially since
most of the towns in our largely developed watershed have limited indirect stormwater
discharges). MassDEP officially accepts that pollutants (including bacteria) in sheet flow
are a significant source of pollution where TMDLs exist. It states in the Massachusetts
Stormwater Handbook that applicants under the Wetlands Protection Act must select
BMPs that are “consistent with” applicable TMDLs. MassDEP has repeatedly reassured
us verbally that this requirement applies equally to bacteria as to other pollutants
covered by other TMDLs. It is incumbent on EPA to propose revisions to our TMDL if it now
believes that IDDE is the only source of bacteria pollution entering MS4s, rather than
proceeding on that assumption in this MS4 permit.

b. In 2014, 25 of our 41 sampling sites showed bacteria in excess of water quality
standards on six different dates during dry weather, a clear suggestion that illicit
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sewage connections may exist in many areas. In wet weather, however, there were 8
sites (about a third of the total) which had never violated bacteria standards in dry
weather but which did violate those standards in wet weather. It is highly likely that at
least a substantial portion of the bacteria at those sites came from sheet flow
stormwater runoff unrelated to illicit discharges.

c. The BMP survey work referred to above involved collecting wet-weather outfall
samples for bacteria at locations where BMP retrofits were being proposed. These were
sites where we felt confident no illicit discharges were present based on visual
observation of the outfall and the collection system. In addition to sampling for
bacteria, we also sampled for surfactants and ammonia as indicators of possible illicit
connections. Out of 82 sets of outfall samples collected, 44 sets or 54% showed elevated
bacteria levels, but no surfactants or ammonia above EPA IDDE thresholds. This
indicates that even where illicit connections are absent, “clean” stormwater discharges
will violate our bacteria TMDL more than 50% of the time.

d. A number of recent research studies support the idea that the source of bacteria in
stormwater and surface water is not limited to sewage or other active illicit discharges.
A small sampling of this literature includes:

“Escherichia coli concentrations and loads in an urbanized catchment: The Yarra
River, Australia,” Daley, E. et. al. (Journal of Hydrology 497 (2013) 51 - 61).
Researchers in this study in Australia analyzed E. coli in an urban river
located in Melbourne, and sampled flow from contributing stormwater
outfalls. The study found that E. coli concentrations were not well
correlated with ammonia, indicating an input of E. coli in the river coming
from something other than sewage.

“Tracking Bacterial Pollution Sources in Stormwater Pipes,” Jones, Stephen H.
et. al. (A Final Report of the NH Estuaries Project/Office of State Planning,
April, 2003). This study was produced at UNH and consisted of sample
collection during wet weather from storm drains, tributaries, and the harbor
in Hampton, NH. E. coli bacteria in the wet weather samples was analyzed
using DNA analysis to determine the source species. Birds were determined
to be the most commonly identified source of E. coli in the samples from
storm drain pipes (36%), followed by humans (20%), wildlife (15%) and pets
(7%). 22% could not be identified.

“Microbial source tracking in a small southern California urban watershed
indicates wild animals and growth as the source of fecal bacteria,” Jiang, Sunny
C. et.al., Appl Microbiol Biotechnol (2007) 76-927-934 DOI 10.1007/s
00253-007-1047-0). A small, urban, residential watershed in California with
fecal coliform and enterococci contamination ranging from 2-4 orders of
magnitude over State of California standards was examined for the source of
microbial contamination in this 2007 study. Techniques were used to
identify the species of origin for E. coli and Enterococcus bacteria as well as
determine the levels of human viruses in water samples, another indicator of
human fecal contamination. Water samples were collected directly from
runoff entering a catch basin as well as a stormwater outfall. Results showed
that human sewage was not a major contributor to fecal bacterial
impairment. Birds were identified as the major source of fecal pollution.
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“Identification of the sources of fecal coliforms in an urban watershed using
antibiotic resistance analysis,” Whitlock, John E. et. al.; Water Research 36
(2002) 4273-4282). This study used antibiotic resistance analysis to
determine the source species (human, wild animal, or pet) of E. coli in
stormwater in a Florida watershed. Wild animal was identified as the species
of origin for 7 out of 11 sampling events with high E. coli concentrations.
The conclusion of this study is that in general wild animals are the dominant
fecal contributors to this watershed when fecal coliform levels are elevated.
During times of low fecal coliform levels, human and dog fecal
contamination was identified as the major source indicating that these
species are responsible for low level background contamination but spikes in
bacteria are more related to wild animals.

We believe this data clearly demonstrates that stormwater runoff into MS4s, and not
just illicit connections, is a major source of bacteria contamination in the watershed.

3. Recommendations on Revision of Permit Language relating to Bacteria

Part 2.3.6.a.ii.(a) -- the “1 inch” rule. Subsection 1. provides great potential for
major reductions of bacteria from new development and redevelopment over 1 acre
by ensuring that during roughly 85% of rain events there will be no flow discharged
from outfall pipes, thus providing treatment for bacteria washed from impervious
surfaces, and minimizing the regrowth of bacteria inside closed drainage systems
and the frequency with which remaining regrowth bacteria is discharged to streams.
Application of the 1” rule for all areas subject to bacteria TMDLs is a critical
strategy for achieving TMDL compliance in addition to IDDE.

We are less certain, however, as to what the option described in subsection 2.
means. We believe that the following recommended language is consistent
with but clearer than the language in the proposed Part 2.3.6.a.ii.(a)(2) and
we recommend that the following be substituted for the proposed language in
that Part:

2. To the extent that it is not technically feasible to retain the entire first one
(1) inch of runoff on-site due to site constraints, the stormwater management
system shall retain as much of the first inch on-site as is technically feasible,
and use stormwater BMPs designed to treat the remainder of the runoff to
provide a level of pollutant removal equal to or greater than that provided
through the use of biofiltration....

The last sentence in the proposed subsection 2. goes on to states: “The level of pollutant
removal from BMPs shall be calculated consistent with EPA Region 1’s BMP Performance
Extrapolation Tool.” Unfortunately, that Tool applies only to TP, TN, TZ and TSS.
Subsection 2. needs to be include guidance on what must be done to demonstrate an
“equivalent or greater” level of pollutant removal for other contaminants, particularly
those for which an applicable TMDL exists as well as for contaminants being discharged
to “water quality limited waterbodies.” We recommend that EPA adopt the following
language at the end of Section 2.3.6.1..ii.(a)2.:
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For pollutants not covered by the BMP Performance Extrapolation Tool, non-
infiltration BMPs must be selected and designed to maximize pollution
reduction based on their predicted effectiveness as rated in the most recent
Massachusetts Stormwater Handbook (the Handbook) and/or the Boston
Water and Sewer Commission( BWSC)’s Stormwater Guidance (the Guidance).
For structural stormwater BMPs proposed by an applicant that are not
included in the Handbook or Guidance, or for which a pollutant removal
effectiveness rating is not provided, effectiveness may be documented through
prior studies, literature reviews, or other means and receive approval from the
municipal stormwater permitting authority. That authority may also issue a
Guidance(s) identifying BMPs or combinations of BMPs that will provide
maximum pollution reduction for one or more pollutants.

SEE ATTACHMENT at the end of these comments listing BMPs found to
be effective at bacteria reduction.

Appendices F and Appendix H as they relate to the requirements of Part 2.3.6.
Appendix F, Section A. III. for Bacteria and Pathogen TMDLs requires “additional or
enhanced BMPs” only for Public Education and Illicit Discharges. However, Appendix
F. Section A.IV.(for nitrogen on Cape Cod) and Section A.V. (for phosphorus in the
Assabet watershed) also require additional and enhanced bacteria BMPs for local
stormwater bylaws described in Part 2.3.6.1.a., and for retrofit and priority ranking
described in Part 2.3.6.1.b. There is no good reason why the same BMPs should not
also be required in Appendix F. Section A.III. for areas with Bacteria TMDLs.

Appendix F Section A. III. should include the following provisions:

Part. 2.3.6, Stormwater Management in New Development and Redevelopment:
the requirement for adoption/amendment of the permittee’s ordinance or other
regulatory mechanism shall include a requirement that new development and
redevelopment stormwater management BMPs be optimized for bacteria
removal; and that the retrofit inventory and priority ranking under 2.3.6.1.b.
shall include consideration of BMPs that infiltrate stormwater where feasible.

Appendix H should be amended to say, after the Table of Contents:

Notwithstanding the requirements in Section I - V., below, reduction of
pollutants discharged to Certain Water Quality Limited Waters shall not
receive priority over discharges to Impaired Waters with an Approved TMDL,
as identified in Appendix F.

Appendix F Section A-3, Table F-8 should be amended to include the following
waterbodies (listed as impaired for bacteria as of the most recent Integrated Waters
list and in the Bacteria TMDL or TMDL Addendum for the Neponset River):

MA Stream Segment Name
73-25 Pecunit Brook
73-28 Mother Brook
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73-32 Unnamed Tributary, outlet of Town Pond,
Stoughton to the confluence with Steep Hill
Brook Stoughton

73-33 Unnamed Tributary locally known as
Meadow Brook

B. Requiring local stormwater management permits for new
development and redevelopment of 12 acre or more and for all
projects listed as a Land Use of Higher Potential Pollutant Loads, as
well as requiring some level of review for projects as small as 5,000
s.f.

As noted above, there are very few projects of an acre or more in our largely “built out” urban
and suburban watershed. We therefore recommend that smaller projects also be covered by the
required new provisions for stormwater management ordinances. We recommend that Part
2.3.6.a.(ii)(a) of the MS4 permit require permittees’ new development and
redevelopment ordinances to contain the following provisions:

permits shall be required for project of %2 acre or more, as well as for projects of
more than a de minimus size that are “land uses of higher potential pollutant
loads” as defined in the MA Wetlands Regulations; and

projects between 5,000 s.f. and ¥4 acre shall require a lower level of
administrative review. Such reviews shall occur outside of the formal permitting
process with more limited submission requirements and performance standards. If
any such review results in the permitting authority identifying a project that it
believes needs to be conditioned through the issuance of a permit, the authority
shall be authorized to require the applicant to apply for such a permit;

Should EPA be unwilling to require these provisions in all circumstances, we urge you to
consider requiring them:
for projects which discharge to MS4s that discharge to waters subject to TMDLs;
where permittees or EPA conclude pursuant to Part 4.0 that the 1 acre threshold is not
achieving the goals or objectives of the permit or the SWMP; and
for projects above a de minimus threshold that are land uses with higher potential
pollutant loads.”

[See recommended revisions to Part 4.4.v.iii. as it applies to Part 2.3.6.a.({ii)(a) on p.12.]
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We also recommend that EPA issue Bylaw Guidance that includes the following provisions

contained in the Stormwater Bylaws and Regulations that will be voted on at the upcoming
Westwood, MA Spring Town Meeting:

Section 5. Applicability
A. ... There are two levels of reviews based on the amount of proposed land to be

disturbed as part of a single project they are as follows:
(1) Administrative Land Disturbance Review is required for projects disturbing
between 5,000 square feet and one-half acre (21,780 square feet) of land.
(2) Land Disturbance Permit is required for disturbance of one-half acre (21,780
square feet) or more of land or proposed use is listed as a land use of higher
potential pollutant loads as defined in the Massachusetts Stormwater
Management Standards.”

Section 6. Administrative Land Disturbance Review Procedure

A. Application. A completed application for an Administrative Land Disturbance
Review shall be filed with Stormwater Authority. Approval must be obtained prior
to the commencement of land disturbing activity ... The Administrative Land
Disturbance Review Application package shall include:

(2) Narrative describing the proposed work including existing site conditions,
proposed work and methods to mitigate any stormwater impacts
(3) ...(P)lan that include:
a. Existing site features including structures, pavements, plantings, and
stormwater management systems etc.,
b. Proposed work including proposed stormwater management systems
and limits of disturbance

c¢. Basic erosion and sedimentation controls.

D. Stormwater Authority may:
(1) Approve the Administrative Land Disturbance Review Application if it finds
that the proposed plan will protect MS4 system, water resources and meets the
objectives and requirements of this by-law;
(2)Approve the Administrative Land Disturbance Review Application with
conditions, modifications or restrictions that Stormwater Authority determines
are required to ensure that the project will protect water resources and meets
the objectives and requirements of this by-law;
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(3) Require submission of a Land Disturbance Permit Application if the project
will disturb land beyond administrative review thresholds or in the opinion of
the Stormwater Authority requires more extensive review.”

Such Bylaw Guidance could also include the following performance standards for

“Administrative Review” projects, contained in the Neponset River Watershed Association’s

Model Stormwater Bylaws and Regulations.

Performance Standards for projects subject to Administrative Land Disturbance Review.
Applicants shall retain as much of the first one (1) inch of runoff on-site as is
practicable and, to the extent it is not practicable for a portion of the runoff, that
portion shall meet the requirements listed in (a) — (d), below, to the maximum extent
practicable. “Practicable” shall be defined as available and capable of being done after
taking into consideration costs, existing technology, proposed use, and logistics in light
of overall project purposes. Project purposes shall be defined generally (e.g., single
family home or expansion of a commercial development).

(a) Comply with the Massachusetts Stormwater Management Standards as

further defined in the Massachusetts Stormwater Handbook;

(b) To the extent that the project will discharge, directly or indirectly, to a water

body subject to one or more pollutant-specific Total Maximum Daily Loads

(TMDLs), implement structural and non-structural stormwater best management

practices (BMPs) that are consistent with each such TMDL;

(c) Avoid disturbance of areas susceptible to erosion and sediment loss; and

(d) Use LID techniques where adequate soil, groundwater and topographic

conditions allow. These may include but not be limited to reduction in

impervious surfaces, disconnection of impervious surfaces, bioretention (rain

gardens) and infiltration systems.

C. Implementing Results of Required Evaluations, Reports, etc. and
adding to or replacing BMPs found to be ineffective

We believe that overall the requirements of the proposed MS4 permit are strong and, with
some exceptions, we do not propose that they be strengthened as they apply in most
circumstances. However, where ambient water quality and outfall monitoring shows persistent
problems, where tracking DCIA and IA shows little progress or even increased IA, or where
annual self-evaluations do not show compliance with (or, in some cases, even address)
important permit requirements, it is certainly reasonable to require permittees to implement,
and not just evaluate, additional or replacement BMPs.
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The lack of a requirement to implement corrective measures when existing BMPs are not
working fully (Part 4.1.b. only “allows” permittees to change BMPs) is a major flaw in the
language proposed under Part 2.1.2,b. on increased discharges to impaired waters; Part 4.1 on
Program Evaluation; and Part 4.4 on Annual Reports. (Language that we recommend to correct
this problem is given below.) Requiring permittees to implement alternative BMPs that they
themselves identify is certainly a better way to proceed than exercising the authority granted to
EPA and MassDEP under Part Part 4.1.c. to “require the permittee to add, modify, repair, replace
or change BMPs or other measures as needed to address impacts to receiving water quality...or to
satisfy conditions of this permit.”

It is also critical that EPA provide guidance on how to do evaluations of BMP effectiveness. A
catalog of appropriate outcome measures for each BMP and a checklist of alternative BMPs
would be very helpful to permittees for initial development of their SWMPs and for their
annual evaluations. Particularly important is the failure in Parts 2.1.2, 4.1.b. and 4.4.b to
require additional or alternative BMPs for:

discharges to waters with TMDLs where the current BMPs do not constitute all
practicable measures that are capable of moving permittees as close as possible to
compliance with direct stormwater discharge Wasteload Allocations. The proposed
permit language requires permittees to evaluate the adequacy of BMPs for
discharges to waters subject to TMDLs “pursuant to Part 2.2.1 and Appendix F.”
Unfortunately, Appendix F requirements fall far short of what is necessary to move
permittees as close as possible to achieving the WLA for stormwater contained in the
Neponset Bacteria TMDL. As noted above, we are reconciled to the fact that
achievement of the stormwater WLA in the Neponset Watershed Bacteria TMDL will
be very difficult to meet unless 100% of stormwater is infiltrated on site. The MS4
permit, as proposed, however, only requires that permitees attempt to achieve 100%
infiltration for development and redevelopment projects over an acre, but not for
smaller projects or for municipal retrofits. Thus additional or alternative BMPs
should be evaluated and, as appropriate, implemented pursuant to to Part 4.1.b. and
4.4.b.in these circumstances

discharges to waters “requiring” (but not yet having) TMDLs. (Category 5 waters)
where current BMPs are not achieving compliance with the ban on increased
discharges contained in Part 2.1.2.

Finally, it is also very important that permitees be required to implement within a
reasonable time period the results of the various evaluations, procedures and prioritizations
they must perform pursuant to Parts 2.3.6.b.—d. and 2.4.7. EPA establishes clear, year by
year implementation guidelines and schedules for IDDE and should do the same for other
MEPs and other permit requirements.

In light of the above, we recommend that the following revisions be made to the final
permit:

Add to the end of Part 2.1.2.b.:

Such demonstrations shall be included in each Annual Report.
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Add to Part 2.3.6.b., after the 3rd sentence:

Such schedules shall provide no more than 4 years for full implementation.

Add to Part 2.3.6.c., after the second sentence in the second paragraph:

Such schedule shall provide no more than 4 years for full implementation.

Add to the end of Part 2.3.6.d.iii.:

Permittee shall, over the next four years, implement the modifications and
retrofits included in the inventory developed pursuant to this subsection.

Amend 2.3.7.a. to state (in appropriate subsections):

After the filing of the first year annual report, the permittee shall begin
implementation of the procedures and activities required under this subsection.
With the exception of ongoing activities and procedures, these activities and
procedures shall be fully implemented by the time of the filing of the third
annual report.

Substitute the following for the proposed Part 4.1.b:

The permittee shall evaluate the appropriateness of the selected BMPs in
achieving the objectives of each control measure and defined measurable goal
and provide a rationale for its conclusions. Should a BMP be found to be
ineffective or inappropriate, the permitee shall also evaluate whether there are
changes to such BMPs and/or replacement BMPs that could reasonably be
expected to better achieve these objectives and goals. The permittee shall
include its evaluation and any BMP modifications in each Annual Report.

If there are any change(s), addition(s) or substitution(s) to existing BMPs
listed in an Annual Report, permittee shall begin to implement them
immediately after the filing of its Annual Report, with full implementation to
be completed in no more than two years thereafter. Re-evaluations shall occur
in the Annual Report following implementation of each new or revised BMP.

To the extent that EPA or MassDEP concludes that the above required analyses
have not been performed properly or in good faith, or that the conclusions
reached are not supported by the analysis, they may exercise their discretion
pursuant to subsection 4.1.c. to “order a permittee to add, modify, replace or
change BMPs or other measures described in the annual reports as needed to
address impacts to receiving water quality caused or contributed to by
discharges from the MS4 or to satisfy conditions of this permit.”

Add to the end of Part 4.4.v.iii.:
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Permittees failing to demonstrate in an Annual Report that the BMPs implemented
during the previous year(s), and/or included in the SWMP for implementation in
future years, either
U constitute all practicable measures toward achieving the Waste Load
Allocation for direct discharge of stormwater contained in any TMDL, or
U will achieve compliance with the prohibition on any net increase in discharges
to Category 5 waters in Part 2.1.2.b.,
shall do the following:.
If such ineffective BMP(s) involves post-construction stormwater runoff from
new development and redevelopment projects under Part 2.3.6.a.(ii)(a), the
permittee shall determine whether any or all of the following revisions to the
municipality’s stormwater ordinance are likely to improve effectiveness and, to
the extent that it is found that any of them are, amend their municipal
stormwater bylaw within two years thereafter:

A arequirement that new development and redevelopment projects of %
(one quarter) or Y2 (one half) acre or more obtain a stormwater permit;

A arequirement that all new development and redevelopment projects
over a de minimus size involving “Land Uses With Higher Potential
Pollutant Loads” (as defined in the MA Wetlands Protection
Regulations) obtain a stormwater permit;

A arequirement that the stormwater permitting authority review and
approve new development and redevelopment projects of 5,000 s.f. or
more that are not required to obtain a stormwater permit. Such reviews
shall occur outside of the formal permitting process with more limited
submission requirements and performance standards. If any such
review results in the permitting authority identifying a project that it
believes needs to be conditioned through the issuance of a permit, the
authority shall be authorized to require the applicant to apply for such
a permit; and

A arequirement that applicants for stormwater permits submit operations
and maintenance plans that meet the requirements of Part 2.3.6.a.iii.

If such ineffective BMP(s) involves the post-construction stormwater runoff
program required under Parts 2.3.6.b.-d., the permittee shall require each
project above a specific de minimus size occurring on town owned property or
financed by the town to:
A demonstrate compliance with the provisions of Part 2.1.2.b. relating to
net increases in discharges to Category 5 waters, and/or
A include dll practicable BMPs aimed at achieving Waste Load
Allocations contained in any TMDL.

If such ineffective BMP(s) involve activities or procedures implemented
pursuant to Part 2.3.7. regarding Good House Keeping and Pollution
Prevention for Permittee Owned Operations, the permittee shall analyze
whether increasing the frequency, nature or stringency of such activities and
procedures could potentially increase their effectiveness and, to the extent that
any are found to be likely to do so, begin implementing them immediately
thereafter.
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D. Miscellaneous Recommendations on improvements to other
provisions in the proposed permit.

SWMPs (1.10) regarding BMPs for Public Education and Public Participation (2.3.2 and
2.3.3). Part 1.10 states: “The SWMP is the document used by the permittee to describe and
detail the activities and measures that will be implemented to meet the terms and conditions of
the permit.” This language, we believe, provides a disincentive for MS4s to do anything
more than what is strictly required in the proposed permit, for fear that enforcement
action could be taken if they do not in fact implement a measure contained in their
SWMP that goes beyond the minimum permit requirements. In most cases the Draft
permit is quite detailed in its requirements and no permittee is likely to propose doing
more than the minimum permit requirement. The one exception is the requirements
regarding education and public participation, where the requirements remain quite
vague and non-specific.

Over the last year, the Association has been working with a group of communities to
help them prepare a regional approach to implementing requirements of the proposed
MS4 permit, including public education & outreach and public participation. As part of
this effort, the project outreach committee and a number of participants have made it
clear that they agree with the watershed association that they would benefit from a
more comprehensive outreach program than the minimum effort required under the
proposed permit in order to build public support for actions and funding needed to
implement the permit as a whole.

One task for the Association during the course of the above project has been to develop
templates for regional Public Education & Outreach and Public Participation SWMPs.
While at least some communities have been enthusiastic about the idea of more
extensive outreach and participation programs, the communities were unanimous in
requesting that the SWMP templates outline the bare minimum outreach and
participation work plan required to comply with the permit. This was because the
communities see that by writing more ambitious Outreach and Participation SWMPs,
they are raising the bar on themselves, and theoretically opening themselves to
enforcement action for failing to implement the more ambitious plan, even if the
programs they ultimately do implement still comfortably exceed the actual outreach
and public participation requirements of the permit. This unfortunate dynamic has the
unintended consequence of greatly reducing the likelihood that communities will
implement a robust outreach and participation program.

We therefore recommend that EPA add the following sentence to Part 1.10:

MS4s may also include in the SWMP public education & outreach and public
participation measures that go beyond what is strictly required to meet the
minimum terms and conditions of the permit” without having implementation
of such additional measures become a requirement of this permit.

Electronic NOIs (1.7.2 and Appendix E) and Annual Reports (4.4). We recommend that
all MS4s be required to file the electronic NOI so that EPA and the public can create
reports and cross-evaluate various MS4s (in our case, we’d like to compare what each
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MS4 within the Neponset River watershed is doing for each MEP). While it is practically
inconceivable that MS4s would not be able to access a computer somewhere in town
(e.g., at the library), perhaps EPA could offer hardship waivers to those that
demonstrate they cannot. We also recommend that the NOI add a section listing
BMPs designed to ensure compliance with the ban on increased discharges to
waters requiring TMDLs (Category 5 waters).

The electronic NOI proposed in Appendix E is extremely disappointing in light of the
fact that EPA Region 1 had already created, but did not propose, an excellent
electronic NOI that would have ensured full reporting by listing every MEP
requirement one by one with blank fields next to each requirement for the MS4s’
planned activities. We recommend that EPA substitute that NOI Form for the one
it included in Appendix E. If that is not possible, it is even more important that EPA
create an Annual Report Form that includes such a listing of permit requirements. Based
on our reading of Annual Reports of towns in our watershed over the years, virtually
none of them addresses all permit requirements. EPA will never be able to evaluate
MS4s’ self-evaluations if they are not comprehensive.

Cross Referencing (Parts, 2.2, 2.3, and Appendices E, F, and H). Although from a strictly
legal standpoint, MS4s must of course comply with all provisions contained in the MS4
permit, the fact is that the permit is used primarily by DPWs, not lawyers. Therefore,
whenever, possible, the permit should contain cross reference to related provisions. For
example, in determining which BMPs to implement, most DPWs look solely at Part 2.3.
We recommend that both Part 2.3 and Appendix E (the NOI) have specific
references to the requirements of Part 2.1.2.b. forbidding increased discharges to
waters requiring TMDLs ; Part 2.2.1. and Appendix F for additional and enhanced
BMPs required for discharges to waters subject to TMDLs; and Appendix H for
additional and enhanced BMPs required for discharges to water quality limited
waters.

Similarly, we recommend that Parts 1.1.0 (on SWMPs), 2.2.1, 2.1.2, 2.3,
Appendices F and H should reference the provisions on alternative BMPs that may
be required under 4.1 Annual Program Evaluations and 4.4.b. Annual Reports.

Discharges to water quality limited waterbodies where chloride is the cause of the
impairment (2.2.2.d and Appendix H Section IV.). We recommend that the chloride
provisions in Parts 2.2.2.d. and Appendix H Section IV apply in all waters listed
by the state as moderately or severely depleted pursuant to the state Water
Management Act Regulations). Chloride pollution is very serious in our, as in most
other eastern Massachusetts watersheds, even though few of them (including ours) are
listed as impaired for chloride on the Integrated List of Waters. We believe this is due
more to the lack of sampling than to the lack of chloride. This conclusion has strong
support from the U.S.G.S. and MassDFG in its recent studies of fluvial fish diversity and
populations in our rivers and streams. The fish in most of the Neponset River Watershed
were found to be severely depleted, and the greatest correlation to this depletion was
found to be the percentage of impervious area in a given sub-watershed. While there is
no absolute proof that chloride washed from roads and highways is the major cause of
this correlation, it is inconceivable to us that it is not at least a significant cause.
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IDDE (2.3.4.7 and Appendix G)

Wet Weather sampling requirements (described in 2.3.4.7.c.ii.d.iv). It is recommended
that wet weather sampling be allowed beyond the months of March- June. There
will be a considerable number of outfalls that require wet weather sampling due to
System Vulnerability Factors and this will increase compliance with wet weather
sampling. Given the results of wet weather sampling in Boston under the Boston Water
& Sewer Commission Consent Decree it is likely that outfalls will be flowing during wet
weather during the rest of the year.

Approved E. coli/Enterococci tests (described in section 2.3.4.7.c.ii.d.v and in Appendix
G). It is recommended that the approved tests for E. coli and Enterococci for
outfall sampling at outfalls discharging to impaired waters be expanded to
include Colilert and Enterolert methods. According to Appendix G of the draft permit
the only approved tests for bacteria impaired waters are membrane filtration methods.
Colilert and enterolert are both approved for compliance 15o0nitoring under the EPA
Groundwater Rule and Colilert has been used successfully for in stream and outfall
water quality monitoring in the past by many groups including the Neponset River
Watershed Association. The inclusion of these methods will increase the ability of many
municipalities to perform the laboratory analysis themselves without the use of an
outside laboratory. There are also a variety of other less robust bacteria testing methods
available in the marketplace, and we do not recommend that EPA authorize the use of
these less robust methods.

Quality Assurance Project Plan for outfall sampling procedure (described in section
2.3.4.7.c.ii.d.i). It is recommended that a requirement be put in place for the
development of a simple Quality Assurance Project Plan (“QAPP”) for outfall
sampling performed to meet the requirements of this permit. The QAPP should
include requirements for quality control samples, including field blanks and field
duplicates for each sampling event, as well as sample preservation methods and hold
times, and identification of analytical methods. We also strongly recommend that EPA
provide a sample QAPP, which would not be required, but which would be a helpful
guide for permittees. Lastly while we are recommending a simplified QAPP
requirement, we are not recommending that EPA require the QAPP to be formally
reviewed and approved by EPA or MassDEP staff in advance.

Thank you very much for the opportunity to comment on this proposed Massachusetts MS4
permit. We dearly hope that EPA will promulgate the permit, without weakening it, as soon as
possible, even if you do not see fit to include all the recommendations for improvement we
make in this comment letter.

Sincerely yours,

Steve Pearlman

Advocacy Director
ATTACHMENT

stormwater/feb 27 2015 ms4 permit comments final.docx
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Bacteria BMPs

Structural BMPs found by the Massachusetts Stormwater Handbook and/or the Boston
Water and Sewer Commission Stormwater Guidance to be effective at bacteria removal
(Handbook page references are to Vol. 2, Ch. 2)

Infiltration Practices
All infiltration practices described in the Mass Stormwater handbook, when designed,
and provided with applicable pre-treatment measures as described in the handbook

Filtration Practices
Filtering bioretention cells (Handbook page 23 and BWSC Guidance Doc page B-7).
Filtering dry water quality swales (where the WQ volume is retained, filtered and
discharged via an underdrain; also sometimes referred to as bioretention swales or
biofilter swales; not to be confused with drainage channels or grassed channels;
Handbook page 78).
Sand and organic filters, including tree filter boxes (underdrains should not discharge to
a catch basin sump; sometimes also known as tree pits, tree channels, green gutters, or
stormwater planters; Handbook page 57 and, for sand filters BWSC Guidance Document
page B-17).
Porous pavements (although normally used as an infiltration practice, porous
pavements can also be utilized as a filtration practice when provided with an
appropriate reservoir/filter course and underdrain; Handbook page 118).

Constructed Stormwater Wetlands and Wet Basins
Shallow marsh wetlands (Handbook page 38).
Pocket wetlands (Handbook page 41).
Basin/wetland systems (Handbook page 39).
Extended detention wetlands (Handbook page 40).
Gravel wetlands (may arguably be considered a filtration practice; Handbook ge 47).
Wet basins (with appropriate permanent pool volume and length to width ratio;
Handbook page 63).
Wet water quality swales (not to be confused with drainage channels or grassed
channels; Handbook page 79).

Structural BMPs found by Handbook and Guidance not to be effective at bacteria
removal unless used in combination with other BMPs effective in removing bacteria:
Catch basins. Treated effluent from a Pathogen-Effective BMPs should never be routed
through a catch basin sump.
Oil and grit separators, and proprietary separators (including particle separators and
hydrodynamic separators).
Sediment forebays.
Rock lined swales, drainage channels, and grassed swales designed for conveyance
rather than water quality. These conveyance practices should not be confused with dry
and wet water quality swales, which are designed to retain and treat the water quality
volume through media filtration, infiltration or permanent ponding as further described
in the MassDEP Stormwater Handbook.
Dry detention basins, and extended dry detention basins (though in some cases these
BMPs may be reconfigured as wetland detention basins which are Pathogen-Effective).
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