
  

 
 
June 6, 2013 
 
TO:  Taber Keally 
FROM:  Ian Cooke 
RE:  Milton Mews reference for “no adverse impact” standard in ACECs 
 
 
Per your request I am forwarding a summary of the regulatory citation regarding the 
applicability of the “no adverse impact” standard for wetlands alteration in 
designated Areas of Environmental Concern (ACEC). This issue has arisen in our 
preliminary review of the Milton Mews project, because the plans we have reviewed 
propose an area of wetlands fill to allow construction of the third building in the 
project which is located furthest away from Brush Hill Road. 
 
The MassDEP Wetlands Act regulations (310 CMR 10) establish more stringent 
standards for the protection of inland wetlands when those wetlands are located in 
an ACEC. The key section defining this added protection for ACEC wetlands is 310 
CMR 10.24(5). This section states: 
 

(a) When any area subject to 310 CMR 10.21 through 10.37 has been 
designated an Area of Critical Environmental Concern by the Secretary of 
Environmental Affairs pursuant to 301 CMR 21.00, and when the Secretary 
has made a finding of the significance of the area to one or more interests of 
M.G.L. c. 131, § 40, the issuing authority shall presume that such area is 
significant to those interests. 
 
(b) When any portion of a designated Area of Critical Environmental 
Concern is determined by the issuing authority to be significant to any of the 
interests of M.G.L. c. 131, § 40, any proposed project in or impacting that 
portion of the Area of Critical Environmental Concern shall have no adverse 
effect upon those interests, except as provided under 310 CMR 10.25(4) for 
maintenance dredging. 
 

I would note that in the original designation document, the Secretary found that the 
Fowl Meadow ACEC was significant for protection of surface waters, wetlands, 
floodplains, drinking water, habitat resources, historic/archaeological resources, and 
special use areas. 
 
By definition, filling a wetland is an adverse impact on the health of that wetland, 
even where replication is provided. This has been well established through previous 
MassDEP decision making. 
 

 



  

Lastly, the “no adverse impact” provision above, has the effect of overruling an Applicant’s 
ability to claim limited project status (i.e. “exemption”) for an access drive as defined at 310 
CMR 10.53(3)e. Some might argue (though I would dispute) that this limited project exemption 
might apply to the Milton Mews if the project were located outside of an ACEC. 
 
Thank you and I hope this clarifies this issue. 
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